School Attendance
Definition of a parent
A parent means:
All natural parents, whether they are married or not;
Any person who has parental responsibility for a child or young person; and,
Any person who has care of a child or young person i.e. lives with and looks after the
child.
The local authority and school will need to decide who comes within the definition of
parent in respect of a particular pupil when using the legal measures, but generally
parents include all those with day to day responsibility for a child.
Context of the school attendance measures
Parents are responsible for making sure that their children of compulsory school age
receive a suitable full-time education. This can be by regular attendance at school, at
alternative provision, or otherwise (e.g. the parent can choose to educate their child
at home).
A child reaches compulsory school age on or after their fifth birthday. If they turn 5
between 1 January and 31 March they are of compulsory school age on 31 March; if
they turn 5 between 1 April and 31 August they are of compulsory school age on 31
August. If they turn 5 between 1 September and 31 December, then they are of
compulsory school age on 31st December.
A child continues to be of compulsory school age until the last Friday of June in the
school year that they reach sixteen. From September 2013 12 all 16 year-olds will be
required to continue in education or training, until the end of the academic year in
which they turn 17. From September 2015 they will be required to continue until their
18th birthday.
School Attendance Orders
If it appears to the local authority that a child of compulsory school age is not
receiving a suitable education, either by regular attendance at school or otherwise,
then they must begin procedures for issuing a School Attendance Order. The order
will require the child’s parents to register their child at a named school. If they fail to
comply with the order the parent can be prosecuted.
Prosecutions by local authorities
If a child of compulsory school age fails to attend regularly at a school at which they
are registered or at a place where alternative provision is provided for them the
parents may be guilty of an offence and can be prosecuted by the local authority.
Only local authorities can prosecute parents and they must fund all associated costs.
Local authorities should consider the Attorney General’s Guidelines for Crown
Prosecutors in all prosecution cases.
Local authorities must conduct all investigations in accordance with the Police and
Criminal Evidence (PACE) Act 1984.

Local authorities have the power to prosecute parents who fail to comply with a
school attendance order (section 443 of the Education Act 1996) or fail to ensure
their child’s regular attendance at a school (section 444 of the Education Act 1996).
Section 444 has two separate but linked offences: Section 444(1): where a parent
fails to secure the child’s regular attendance; and section 444(1A) where a parent
knows that the child is failing to attend school regularly, and fails to ensure the child
does so. Section 444ZA applies the offence to where parents fail to secure the
regular attendance of their child at a place where alternative provision is provided.
There are statutory defences for parents to use under the Act. The fines available to
the courts if parents are found guilty of the section 444 (1) offence include a level 3
fine of up to £1,000. If they are found guilty of the section 444 (1A) the fine is at level
4, up to £2,500 and the court can also sentence them to imprisonment for up to three
months. Local authorities have the power to prosecute parents of pupils found in a
public place during school hours after being excluded from school. The fine is a level
3 fine of up to £1,000
Education Supervision Orders
The local authority must consider applying for an Education Supervision Order
(ESO) before prosecuting parents16. A local authority may apply for an ESO instead
of or as well as prosecuting parents. The order is placed on the child and the local
authority is appointed by the court to supervise that child’s education either at a
school or at home for a specified period of time.
Penalty Notices
Penalty notices are fines of £60/£120 imposed on parents. They are an alternative
to the prosecution of parents for failing to ensure that their child of compulsory
school age regularly attends the school where they are registered or at a place
where alternative provision is provided. Penalty notices can be issued to each
parent liable for the attendance offence or offences.
Penalties can be used where the pupil’s absence has not been authorised by the
school.
Penalties may also be issued where parents allow their child to be present in a public
place during school hours without reasonable justification during the first five days of
a fixed period or permanent exclusion. The parents must have been notified by the
school at the time of the exclusion of this and the days to which it applies.
The Code of Conduct
The Education (Penalty Notices) Regulations 2007 set out the details of how the
penalty notice scheme must operate. This includes a requirement that every local
authority must draw up and publish a Code of Conduct for issuing penalty notices,
after consulting all schools, including academies, and the police. The code should
set out the criteria that will be used to trigger the use of a penalty notice. These could
include: a number of unauthorised absences, perhaps within a rolling academic year;
one-off instances of irregular attendance such as holidays taken during term time

without the school’s permission; and where an excluded child is found in a public
place during school hours without a justifiable reason.
The local authority administers the scheme for all schools in its area, including
academies and Free Schools.
Payment of Penalty Notice
From the 1st September 2013
The penalty is £60 if paid within 21 days of receipt rising to £120 if paid after 21 days
but within 28 days. The payment must be paid direct to the local authority. The
parents can only be prosecuted if 28 days have expired and full payment has not
been made.
There is no right of appeal by parents against a penalty notice. If the penalty is not
paid in full by the end of the 28 day period the local authority must decide either to
prosecute for the original offence to which the notice applies or withdraw the notice.
Can schools decide whether parents should be prosecuted or not? No. Only
local authorities can make decisions on whether parents should be prosecuted for
school attendance offences. All schools (including academies) have a duty to refer
regular absence (authorised and unauthorised) to the relevant local authority. This
may include any evidence to show how they supported the pupil and parent to
improve attendance. It is for each local authority to judge each referral on its own
merits and make a decision on the next probable cause of action.
It is the statutory duty of local authorities to carry out investigations including witness
statements leading up to prosecutions. Local authorities should conduct all
investigations in accordance with PACE and Attorney General’s Guidelines for
Crown Prosecutors Local authorities cannot delegate this function to schools
(including academies) or charge them for this service.

